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AHHOTAUA

HedopmanbHble  aMYHBIE  OTHOUIEHUWS,  XapaKTEepU3YIOLIMECS  HOPMAaTHUBHOM
HEYPETYJIUPOBAHHOCTHIO, ABJIAIOTCS BECbMA HEOJJHO3HAYHOU OLICHOYHOM KAaTErOpUEN,
KOTOpasi, TEM HE MEHEEe, UCIOJb3yeTCs B NPAKTUKE YCTAaHOBIICHUS CTaryca
KOHTPOJUPYIOIIEro JOJDKHUKA JuIa U OeHedunmapHoro Biajaenbia. OTCYyTCTBUE B
JICUCTBYIOIEM OTEYECTBEHHOM 3aKOHOJATEIHCTBE KAKUX-INOO HOPM, KOTOPHIC OBI
KOHKPETU3UPOBAJIM CYIIHOCTh JAaHHOW KAaTerOpUM, CO3JA€T YCIOBHS A
HEOOOCHOBAHHO ITUPOKOTO TOJIKOBAHMS OTJICJIbHBIX MOJIOKEHUM 3aKOHA O IPU3HAHUU
JUIa KOHTPOJUPYIOUIMM OpraHu3aluio-10mkHuka. Axktel BepxoBaoro Cyga P® u
®denepanbHOl HAJIOTOBOM Ci1y>K0bl Poccuu B yacTu OLIEHKH He(OpMaiabHBIX CBSI3EH
OJIHO3HAYHOTO OTBETAa HAa MHOTHE CIOPHBIE BOMPOCHI HE JAIOT; OOJiee TOro, B HUX
OUYEBHJIHBI ONpENeNEHHbIE MPOTUBOPEYHS: HAJOTOBBIM OpraH, Kak IMpaBuio, Ooiee
IIMPOKOTO paccMaTpuBaeT HepopMalibHbIC JIMUHBIC OTHOIICHMS, KaK U UX TPU3HAKHU.
C yuérom manHOW mpoOJieMbl B CTaThe Mpejyiaraercs nomnojHeHne deneparibHOTO
3aKOHA «O HECOCTOSATEIbHOCTH (GaHKpOTCTBE)» MOJIOKEHUSIMU,
KOHKPETU3UPYIOIIMMU MEPEUCHb MPU3HAKOB, OTPAXKAIOIIMNX HATMYKNE He(DOPMaIbHBIX
JINYHBIX OTHOIIEHUW, KOTOPBIE JOJDKHBI WM MOTYT YYUTBIBATHCS IPHU PELICHUU
BOIPOCA O TPU3HAHUU JIUIA KOHTPOJMPYIOLIUM OpraHU3alUIO-I0KHUKA. Takxke
npeajiaraercsi JONONHUTH JNaHHbld  DenepanbHbli  3aKOH OrPaHUYEHUSIMU, HE
MO3BOJIAIOIIUMU  CyOBEKTaM MPABONPUMEHUTEILHON JICATEILHOCTH YPE3MEPHO

IIUPOKO TPAKTOBATDH HG(l)OpMaHBHBIe OTHOIICHHA B YKa3aHHOM KOHTCKCTC.
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Abstract

Informal personal relationships, characterized by regulatory unsettledness, are a very
ambiguous evaluation category, which, nevertheless, i1s used in the practice of
establishing the status of a controlling debtor and beneficial owner. The absence of any
norms in the current domestic legislation that would specify the essence of this
category creates conditions for an unreasonably broad interpretation of certain
provisions of the law on recognizing a person as controlling a debtor organization. The
acts of the Supreme Court of the Russian Federation and the Federal Tax Service of
Russia regarding the assessment of informal relationships do not provide an
unambiguous answer to many controversial issues; moreover, certain contradictions
are obvious in them: the tax authority, as a rule, considers informal personal
relationships more broadly, as well as their signs. Taking into account this problem,
the article proposes to supplement the Federal Law "On Insolvency (Bankruptcy)" with
provisions specifying the list of signs reflecting the existence of informal personal
relationships that should or can be taken into account when deciding whether to
recognize a person as controlling a debtor organization. It is also proposed to
supplement this Federal Law with restrictions that prevent law enforcement entities

from overly broadly interpreting informal relations in this context.
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Introduction

For many years of Russia's post-Soviet history, there has been a rather serious
problem within the framework of the law of legal entities, which is expressed in a
significant limitation of the ability to identify beneficiaries of companies in cases of
obvious violations of the law, especially in situations of bankruptcy or deliberate
understatement of the tax base. Since 2014, this problem has been solved quite
consistently. Thus, in 2014, the Civil Code of the Russian Federation [1] was
supplemented by Article 53.1, which mentions "a person who has the actual ability to
determine the actions of a legal entity", and further amendments were made to Federal
Law No. 127-FZ of 26.10.2002 (as amended on 23.05.2025) " On Insolvency
(Bankruptcy)"[2] (hereinafter referred to as Law No. 127-FZ), which introduced such
a category as "controlling person of the debtor" (hereinafter referred to as KDL). In
this regard, the relevant signs were also identified, on the basis of which it became
possible to identify the relevant persons for prosecution. However, some problems
have not been fully resolved, and one of them concerns the justification of belonging
of the subject of legal relations to the category of KDL based on the presence of
informal personal ties with the organization, its nominee managers, founders.

The main part

The essence of informal personal relationships is not disclosed in the current
legislation, and this legal gap definitely complicates the consideration of the chosen
issue. However, in the scientific literature, there are quite clear ideas about what
informal personal relationships are.

These include exactly the category of interpersonal relationships that does not
depend directly on the established rules and norms. And if we talk specifically about
legal entities, then informal personal relationships in the context of their activities can

include any communications that do not have legal regulation in the relevant official
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documents, arise arbitrarily, often spontaneously, and do not have a certain deadline
[10, p.131].

Of course, the concept under consideration can be interpreted in other aspects,
but here it is important to indicate their essence. As for individual nuances, they should
be considered in relation to the chosen topic on the example of specific, legally
significant documents, since we are talking about legally significant facts and
circumstances of the organization's activities. But in the end, the assessment of personal
informal relations boils down to finding an answer to the question of whether it is
possible to determine the actions of the debtor without being in formal relations with
him.

Here it is appropriate to pay attention to Law No. 127-FZ, Article 61.10 of which
clarifies the concept of CDL and in Part 5 allows recognizing such status for subjects
"on other grounds". This rule, in its literal meaning, gives the arbitration court and,
obviously, other bodies authorized to solve law enforcement tasks, sufficiently wide
opportunities for discretion and interpretation of certain circumstances as other
grounds. And here, of course, not the last place is occupied by personal informal
relationships.

The absence of a normative definition of the concept under consideration forces
us to refer to the acts of the highest court, which is the Supreme Court of the Russian
Federation (hereinafter-the Supreme Court of the Russian Federation). Resolution of
the Plenum of the Supreme Court of the Russian Federation No. 53 0f21.12.2017 "On
certain issues related to bringing persons controlling the debtor to responsibility in
bankruptcy" [3] provides some explanations regarding the legal relations under
consideration. In particular, the Supreme Court stressed the possibility of exercising
actual control over the organization, regardless of the presence or absence of formal
and legal signs of affiliation. And this possibility can be indicated by:

- kinship or property with persons who are part of the debtor's body;

- direct or indirect equity participation;

- direct or indirect participation in management, etc.
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That is, the range of signs that somehow indicate or may indicate the presence
of informal connections is actually not limited not only by the law, but also by the
court.

Nevertheless, the Supreme Court of the Russian Federation stressed in this
Resolution that "The Court determines the degree of involvement of a person brought
to subsidiary liability in the debtor's management process, checking how significant
his influence was on making significant business decisions regarding the debtor's
activities."

That is, the very fact of the existence of certain relationships, including those of
an informal nature, cannot be qualified unambiguously as a sign that allows the subject
to be recognized as a CDL. It seems that this is one of the few restrictions that the
relevant citizen can use in his favor when challenging the informal grounds for
recognizing the status of a CDL.

Moreover, some formal ties with the organization, in particular, the transfer of
authority to perform certain actions on behalf of the debtor, are not sufficient grounds
for recognizing a person as a KDL, which is also indicated in the Resolution of the
Plenum of the Armed Forces of the Russian Federation under consideration.

This position can generally be considered as generally accepted and is not
disputed by either the scientific community or the legislator. We stand in solidarity
with her. However, a completely different opinion regarding the possibility of
recognizing a subject as a CDL due to the presence of informal relations is expressed
in the Letter of the Federal Tax Service of Russia. According to the position of the
specified agency, any informal personal relationships can be considered and considered
as grounds for recognizing a person as a CDL, including:

- cohabitation (including a state in a so-called civil marriage);

- long-term joint service activities (including military service, civil service);

- co-education (classmates, classmates) , etc. [7].

It 1s noteworthy that in this letter the emphasis was placed on the possibility of

establishing the relevant circumstances by operational search measures.
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It is interesting that in the letter under consideration, the Federal Tax Service of
Russia also mentions such a concept as" civil marriage", although de jure it is not
considered as the basis for the emergence of any legally significant relations. And in
this sense, there are very significant contradictions.

It is also necessary to pay attention to the fact that, for example, joint service
activities can be, in essence, completely different, including not assuming the existence
of any objective connections. For example, two citizens serving in the same division
may not actually interact with each other, depending on the specifics of the service.
Moreover, the duration of joint service may be completely different and in no way
contribute to the establishment of a certain close contact that would allow us to conduct
joint activities, but, based on the signs highlighted in the letter of the Federal Tax
Service of Russia, this does not play a significant role. The very fact of even an indirect
relationship can be interpreted as a sign of the existence of informal personal
relationships inherent in the CDL.

It is noteworthy that neither in official published documents of the Federal Tax
Service of Russia, nor in sources of legislation, nor in subordinate regulatory legal acts
does it say in which cases such relationships can or should be regarded as not indicating
the ability of a person to determine the actions of the debtor. That is, it can be
hypothetically assumed that in any situation, the presence of such informal
relationships can be regarded as a basis or reason for recognizing the subject as
controlling.

In the literature, it is usually recognized that the Supreme Court of the Russian
Federation, having outlined its position on the informal personal relations of KDL, set
a higher standard of proof [9, p.153]. This circumstance can only be assessed
positively. However, taking into account the position of the Federal Tax Service of
Russia, the question of assessing informal relations in the context of identifying CDL
remains open.

In the context of the above, it is appropriate to refer to the Definition of the

Supreme Court of the Russian Federation No. 305-ES18-17629(2) of 28.03.2019, in
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which it was noted that given the objective complexity of obtaining direct evidence of
informal affiliation by creditors that they do not have, courts are required to take into
account the totality of indirect evidence that is consistent with each other. If the
interested parties have made sufficiently serious arguments and provided substantial
indirect evidence, which together allow us to recognize as convincing their arguments
about the emergence of a group of persons, by virtue of Article 65 of the Arbitration
Procedure Code of the Russian Federation, the burden of proof to the contrary passes
to the creditor who filed the claim, referring to the independent nature of its relations
with the debtor [4].

It 1s necessary to recognize that informal relations are possible both de jure and
de facto within the framework of legally regulated contractual legal relations. In any
case, this follows from separate judicial acts. Thus, the Thirteenth Arbitration Court of
Appeal recognized that insufficiently detailed regulation of obligations is accompanied
by the establishment of an informal order of relations between its parties [5]. This
definitely makes it harder to understand the essence of informal personal relationships.

However. the study of some sources of judicial practice in the consideration of
cases and many signs that reflect the presence of informal relationships, allows us to
identify. Moreover, it is often about indirect evidence. For example, the Moscow
Arbitration Court, when considering one of the cases, drew attention to a fairly wide
range of indirect, but interrelated signs indicating the affiliation of two organizations.
In particular, it was noted that the type of activity, contact information, and banks
where accounts were opened coincided; there was a lack of property in both
organizations. Another circumstance was also quite remarkable: when one of the
organizations in respect of which the case was being considered ceased its activity, the
second activity began; moreover, the circle of counterparties of both organizations was
the same. Based on this, the court concluded that in fact there was continuous servicing
of the same counterparties [6].

Conclusion
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It i1s obvious that informal personal relationships can be established on an
unlimited number of grounds, including indirect grounds. Unfortunately, neither the
legislator nor the Supreme Court of the Russian Federation has fully disclosed the
essence of such relations, nor their features, nor the requirements for establishing
(proving) their existence. Therefore, these issues should be subject to more detailed
regulation.

There is a need to supplement Article 61.10 of Law No. 127-FZ with a list of
specific features that can or should be considered as evidence of a personal informal
relationship between a potential CDL and the debtor organization. In addition, it is
advisable to exclude the possibility of excessively subjective and broad interpretation
of the norms of this article. To do this, it is also necessary to make a reservation in this
article that the facts of joint service, training, and employment in the same organization
that took place earlier cannot be considered as indisputable signs of the existence of

informal relations precisely in the context of recognizing a CDL subject.
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